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§536.57

the appearance of the scene. There is
no substitute for the claims nego-
tiator’s personal study of, and partici-
pation in, the case before settlement
negotiations begin. If settlement is not
possible due to the divergence in the
offers, refine the issues as much as pos-
sible in order to expedite any subse-
quent suit. Mediation should be used if
the divergence is due to an issue of law
affecting either liability or damages.
For further discussion see DA Pam 27—
162, paragraph 2-64.

§536.57 Who should negotiate.

An AAO or, when delegated addi-
tional authority, an ACO or a CPO, has
authority to settle claims in an
amount exceeding the monetary au-
thority delegated by regulation. It is
DA policy to delegate USARCS author-
ity, on a case-by-case basis, to an ACO
or a CPO possessing the appropriate
ability and experience. Only an attor-
ney should negotiate with a claimant’s
attorney. Negotiations with unrepre-
sented claimants may be conducted by
a non-attorney, under the supervision
of an attorney. For further discussion
see DA Pam 27-162, paragraph 2-65.

§536.58 Settlement negotiations with
unrepresented claimants.

All aspects of the applicable law and
procedure, except the amount to be
claimed, should be explained to both
potential and actual claimants. The ne-
gotiator will ensure that the claimant
is aware of whether the negotiator is
an attorney or a non-attorney, and
that the negotiator represents the
United States. As to claims within
USARCS’ monetary authority, the
chronology and details of negotiations
should be memorialized with a written
record furnished to the claimant. The
claimant should understand that it is
not necessary to hire an attorney, but
when an attorney is needed, the nego-
tiator should recommend hiring one. In
a claim where liability is not an issue,
the claimant should be informed that if
an attorney is retained, the claimant
should attempt to negotiate an hourly
fee for determination of damages only.
For further discussion see DA Pam 27-
162, paragraph 2-68.
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§536.59 Settlement or approval au-
thority.

“Settlement authority’ is a statu-
tory term (10 U.S.C. 2735) meaning that
officer authorized to approve, deny or
compromise a claim, or make final ac-
tion. ‘“‘Approval authority’” means the
officer empowered to settle, pay or
compromise a claim in full or in part,
provided the claimant agrees. ‘‘Final
action authority’” means the officer
empowered to deny or make a final
offer on a claim. Determining the prop-
er officer empowered to approve or
make final action on a claim depends
on the claims statute involved and any
limitations that apply under that stat-
ute. DA Pam 27-162, paragraph 2-69,
outlines how various authority is dele-
gated among offices.

§536.60 Splitting property damage and
personal injury claims.

Normally, a claim will include all
damages that accrue by reason of the
incident. Where a claimant has a claim
for property damage and personal in-
jury arising from the same incident,
the property damage claim may be
paid, under certain circumstances,
prior to the filing of the personal in-
jury claim. The personal injury claim
may be filed later provided it is filed
within the applicable statute of limita-
tions. When both property damage and
personal injury arise from the same in-
cident, the property damage claim may
be paid to either the claimant or, under
subparts D or H of this part, the in-
surer and the same claimant may re-
ceive a subsequent payment for per-
sonal injury. Only under subparts D or
H of this part may the insurer receive
subsequent payment for subrogated
medical bills and lost earnings when
the personal injury claim is settled.
The primary purpose of settling an in-
jured claimant’s property damage
claim before settling the personal in-
jury claim is to pay the claimant for
vehicle damage expeditiously and avoid
costs associated with delay such as loss
of use, loss of business, or storage
charges. The Commander USARCS’ ap-
proval must be obtained whenever the
estimated value of any one claim ex-
ceeds $25,000, or the value of all claims,
actual or potential, arising from the
incident exceeds $50,000; however, if the
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claim arises under the FTCA or
AMCSA, only if the amount claimed
exceeds $50,000, or $100,000 per incident.

§536.61 Advance payments.

(a) This section implements 10 U.S.C.
2736 (Act of September 8, 1961 (75 Stat.
488)) as amended by Public Law 90-521
(82 Stat. 874); Public Law 98-564 (90
Stat. 2919); and Public Law 100-465 (102
Stat. 2005)). No new liability is created
by 10 U.S.C. 2736, which merely permits
partial advance payments, only under
subparts C, F or J of this part, on
claims not yet filed. See AR 27-20,
paragraph 11-18 for information on
emergency partial payments in per-
sonnel claims, which are not governed
by 10 U.S.C. 2736.

(b) The Judge Advocate General
(TJAG) and the Assistant Judge Advo-
cate General (TAJAG) may make ad-
vance payments in amounts not ex-
ceeding  $100,000; the Commander
USARCS, in amounts not exceeding
$25,000, and the authorities designated
in §§536.786(4) and (b) and 536.101, in
amounts not exceeding $10,000, subject
to advance coordination with USARCS,
if the estimated total value of the
claim exceeds their monetary author-
ity. Requests for advance payments in
excess of $10,000 will be forwarded to
USARCS for processing.

(¢c) Under subpart J of this part,
three-member foreign claims commis-
sions may make advance payments
under the FCA in amounts not exceed-
ing $10,000, subject to advance coordi-
nation with USARCS if the estimated
total value of the claim exceeds their
monetary authority.

(d) An advance payment, not exceed-
ing $100,000, is authorized in the lim-
ited category of claims or potential
claims considered meritorious under
subparts C, F or J of this part, that re-
sult in immediate hardship. An ad-
vance payment is authorized only
under the following circumstances:

(1) The claim, or potential claim,
must be determined to be cognizable
and meritorious under the provisions of
subparts C, F or J of this part.

(2) An immediate need for food,
clothing, shelter, medical or burial ex-
penses, or other necessities exists.

(3) The payee, so far as can be deter-
mined, would be a proper claimant, in-

§536.62

cluding an incapacitated claimant’s
spouse or next-of-kin.

(4) The total damage sustained must
exceed the amount of the advance pay-
ment.

(5) A properly executed advance pay-
ment acceptance agreement has been
obtained. This acceptance agreement
must state that it does not constitute
an admission of liability by the United
States and that the amount paid shall
be deducted from any subsequent
award.

(e) There is no statutory authority
for making advance payments for
claims payable under subparts D or H
of this part.

NOTE TO §536.61: For further discussion see
DA Pam 27-162, paragraph 2-71.

§536.62 Action memorandums.

(a) When required. (1) All claims will
be acted on prior to being closed except
for those that are transferred. For
claims on which suit is filed before
final action, see §536.66. A settlement
authority may deny or pay in full or in
part any claim in a stated amount
within his or her delegated authority.
An approval authority may pay in full
or in part, but may not deny, a claim
in a stated amount within his or her
delegated authority. If any one claim
arising out of the same incident ex-
ceeds a settlement or approval
authority’s monetary jurisdiction, all
claims from that incident will be for-
warded to the authority having juris-
diction.

(2) In any claim which must be sup-
ported by an expert opinion as to duty,
negligence, causation or damages, an
expert opinion must be submitted upon
request. All opinions must meet the
standards set forth in Federal Rule of
Evidence 702.

(3) An action memorandum is re-
quired for all final actions regardless of
whether payment is made electroni-
cally. The memorandum will contain a
sufficient rendition of the facts, law or
damages to justify the action being
taken. (A model action is posted on the
USARCS Web site; for the address see
§536.2(a).)

(b) Memorandum of Opinion. Upon
completion of the investigation, the
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